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DATE | SSUED April 4, 2000

| SSUED TQ Central Cass Public School District Superintendent
Larry Gegel man

ClI TI ZEN' S REQUEST FOR OPI NI ON

On February 22, 2000, this office received a request for an opinion
under N.D.C.C. 8§ 44-04-21.1 from M chael GCei ermann asking whet her the
Central Cass Public School District violated N.D. C. C 8§88 44-04-19,

44-04-19.1, and 44-04-19.2 by holding an executive session to discuss
contract negotiation strategy which was not authorized by |aw and by
failing to follow the statutory procedures for holding an executive
sessi on.

FACTS PRESENTED

The Central Cass Public School District Board (Board) held a regular
meeting on February 14, 2000, duing which M. Ceiernmann addressed
the Board on behalf of the Central Cass Education Association (CCEA)
regarding the Board' s contractual agreenents wth the District's
t eachers. In M. Geiermann's witten request for permssion to
address the Board, he asked to "discuss with the board the concerns
the CCEA has regarding the conclusion of the negotiation process”
(Enphasi s added).

Apparently, at the conclusion of contract negotiations between the
CCEA and the Board last October, the superintendent of tl District

included a provision in the witten agreenment regarding personal
| eave. Personal |eave was a mmjor issue of dispute between the CCEA
and the Board during the negotiation process. The District clains
the provision was included by m stake. The CCEA clainms the witten
agreenent is enforceable, including the personal |eave provision.

Later in the February 14 neeting, nore than two hours after
M. Geiermann addressed the Board, the Board convened in executive

sessi on. The executive session |asted 45 mnutes and was tape
recorded in conpl i ance with N.D.C.C. § 44-04-19. 2(5). M.

Ceiermann's request for a copy of the recording under the open
records | aw was deni ed by t he District under

N.D.C.C. § 44-04-19.2(5). The recording has been reviewed by this
of fice.
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1. VWhet her the Board violated N.D.C.C. § 44-04-19.2 by failing to
announce the topics to be discussed during the executive
sessi on.

2. VWhet her the executive session of the Board was authorized by |aw
and limted to the topics and legal authority announced during
the open portion of the neeting.

ANALYSES
| ssue One:

All neetings of the governing body of a public entity nust be open to
t he public unl ess otherwi se specifically provi ded by | aw.
N.D.C.C. § 44-04-19.

Even if a governing body of a public entity has authority
under state law to hold an executive session, t he
governing body still must conply wth the procedural
requirenments in N.D.CC. § 4404-19. 2. I ncl uded anong
these requirenments is the need to annowmce the general

topics to be discussed during the executive session and
the legal authority for holding an executive session on
those topics. N D.C.C. 8§ 44-04-19.2(2)(b).

2000 N.D. Op. Att'y CGen. O1 (Jan. 24 to Donna Bl ack C oud). Under
N.D.C.C. 8§ 44-04-19.2(2)(b), a public entity nust announce both the
|l egal authority for the executive session and the topics to be
di scussed during the session. 1999 N.D. Op. Att’'y Gen. ©20 (Apr. 22

to Greg Lange). However, a cite to a specific statute is not
requi red, and the governing body is not required to reveal any closed
or confidential information in its announcenent. |1d.

In support of its position that the announcenent was sufficient, the
Board mekes three points: 1) M. Geiermann gave a fifteen m nutes
presentation on the contracts earlier during the sanme neeting; 2) the
motion to go into executive session indicated the purpose was to

"discuss the conclusion of negotiations;"” and 3) after the open
session was reconvened, a Board nenber announced that the Bard

supported the revised agreenent issued on October 7, 1999. The
announcenent required by N D. C.C § 44-04-19.2 nust be mde before
hol ding an executive session. Thus, the Board's third point
regarding the announcenent follow ng the executive session is not
hel pful in reviewing the sufficiency of the announcenent the Board

was required to make prior to the executive session.

<PAGE NAME="p.O 20">For the Board's position to be correct, two
i nferences need to be drawn from what occurred during the neeting
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The first inference is that the legal authority for the Board's
executive session was the exception to the open neetings law in
N.D.C.C. 8§ 44-04-19.1 for neetings "to discuss negotiating strategy

or provide negotiating instructions.” Al though it would have been
preferable for the Board to cite the appropriate statute, or at |east
mention negotiation "strategy" or "instructions," the notion passed

by the Board closely followed the applicable statutory |anguage and
provi ded reasonable notice of the statute the Board was relying on to
close a portion of its neeting to the public.

The second inference is that the "negotiations" nentioned in the
Board's notion pertained to the teacher contracts. Had the executive
session occurred imediately following M. GCeiermann's presentation,
this mght be a fair inference to make. However, as docunmented in
the neeting mnutes, the Board conducted a |arge amount of business
between M. Geiermann's presentation at 7:55 p.m and the executive
session at 10:45 p.m One oould no longer assunme that the
"negotiations”™ nentioned in the notion pertained to the teacher
contracts.

This office has previously concluded that an announcenent of a closed
"attorney consultation” is not sufficient if the announcenent fails
to identify the pending or reasonably predictable litigation to be
di scussed by the governing body. 1999 N.D. Op. Att’'y Gen. at ©24.

For the sane reason, it is ny opinion that the Board's announcenent
did not sufficiently describe the topics to be considered durig the
executive session because it failed to identify the particular
contract or contracts for which the Board was discussing negotiation
strategy or providing negotiation instructions.

| ssue Two:

"A neeting may not be closed [under N.D.C.C. 8§ 44-04-19.1(7)] sinply
because a contract is being discussed.” 1999 N.D. Op. Att’'y GCen.
01, O2 (Feb. 22 to Howard Swanson).

A governing body my hold an executive session under
section 44-04-19.2 to discuss negotiating strategy or

provi de negotiating instructions to its . . . negotiator
regarding . . . contracts, which are currently being
negotiated or for which negotiation is reasonably Ilikely
to occur in the immediate future. An executive session

may be held wunder this subsection only when an open
meeting would have an adverse fiscal effect on the
bargaining . . . position of the public entity.

N.D.C.C. 8§ 44-04-19.1(7) (enphasis added). The terns "strategy" and
"instructions" are key ternms which l[imt the application of N.D.C C
<PAGE NAME="p. O 21">8§ 44-04-19. 1(7). In addition, the |ast sentence
of this subsection authorizes an executive session "only if allow ng
the other party to the negotiation to listen to the discussion would
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result in increased costs to the public entity.” 1999 N.D. Op. Att'y
Gen. at O 2. As a result, subsection 7 of N.D.C.C. §44-04-19.1 does
not authorize an executive session for a governing body to receive an
update or sunmmary from its negotiator on the status of contract
negoti ati ons. 1998 N.D. Op. Att’'y Gen. 066 (June 9 to Melvin
Fi scher and Lowel |l Jensen).

The first portion of the executive session, roughly 15 mnutes in
| ength, consisted of the superintendent providing information on the
history of the contract negotiations between the Board and the

t eachers. This segnment of the executive session concluded with the
superi nt endent comrent i ng "that's t he timeline." The
superintendent's presentation did not involve a discussion of

negotiation strategy or instructions, and therefore was inproperly
closed to the public under NND.CC. 8§ 44-04-19.1(7).

The bal ance of the executive session consisted of the Board nenbers
and superintendent discussing the appropriate position to take, and
appropriate response to make, regarding the inclusion of the disputed
personal |eave provision in the witten contracts. Al t hough the
Board nenbers and the superintendent continued to refer to past
events in the negotiation process, those remarks were made in the
context of the Board's intent in signing the witten agreenent, which
is an issue in the contract dispute over the personal |[eave
provi si on. Even if negotiations had concluded regarding the witten
agreenent, as M. Ceiermann asserts, it was reasonable for the Board
to conclude that additional negotiations were likely to occur in the
i medi ate future as a result of the dispute over the personal |eave
provi si on. Allowing the CCEA's nenbers or attorney to attend the
session would have revealed the Board's |legal position and strategy
for further negotiations wth the CCEA regarding the contract
di spute, which would have an adverse fiscal effect on the Board's
bar gai ni ng position.

Except for the presentation of the "tineline" at the beginning of the
executive session, it is nmy opinion that the Board' s executive
session on February 14 was |limted to topics which are authorized by
N.D.C.C. § 44-04-19.1(7) to be considered in executive session.

CONCLUSI ONS

1. The Board's announcenent of the authority and topics to be
di scussed during the executive session was not sufficient under
N.D.C.C. § 44-04-19. 2.

2. Except for the beginning of the executive session, the Board's
executive session was authorized by law and limted to the <PAGE
NAME="p. O 22" >authority and topics announced during the open
portion of the neeting.
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STEPS NEEDED TO REMEDY VI OLATI ONS

In light of the announcenment by the Board nenbers immediately
followng its executive session, no further renedial action is
necessary to identify the legal authority and topics of discussion
during the executive session. The Board nust allow public @cess to
the recording of the first part of its executive session, up to the
poi nt where the superintendent concludes "that's the tineline." The
Board also must provide a copy of that section of the recording to
M. Geiermann as he requested.

Failure to disclose a record or take other corrective nmeasures as
described in this opinion within seven days of the date this opinion
is 1issued wll result in mandatory costs, di sbur sement s, and
reasonable attorney fees if the person requesting the opinion
prevails in a civil action under N D.C.C. 8§ 44-04-21.2. N. D. C. C.
8§ 44-04-21.1(2). It may also result in personal liability for the
person or persons responsible for the nonconpliance. Id.
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